responsibility for safeguarding both the rights of the accused and the interests of the public in the administration of criminal justice." 4 The ABA Criminal Justice Standards further explain this duty: "The adversary nature of the proceedings does not relieve the trial judge of the obligation of raising on his or her initiative, at all appropriate times and in an appropriate manner, matters which may significantly promote a just determination of the trial." 5 When a judge's oath to administer justice is read together with a judge's ethical obligations and ABA Criminal Justice Standards' guidance concerning the responsibility of a trial judge to safeguard the rights of the accused, these admonitions inform every trial judge that she has an affirmative obligation to see that justice is done. A trial judge "does not serve his purpose or function by being merely an umpire, a referee, a symbol, or an ornament." 6 Rather, "legal discretion has been vested in the trial judge to do or cause to be done . . . all things reasonably necessary as the particular cause requires to promote the ends of justice." 7 In criminal cases, a judge's duty to do justice must include ensuring that the accused has a meaningful Sixth Amendment right to the effective assistance of counsel, 8 because effective legal representation is essential to a fair trial. 9 As the Supreme Court has stated: "Without counsel, the right to a trial itself would be 'of little avail, '" 10 and "the right to counsel is the right to the effective assistance of counsel." 11 If both substantive and procedural justice are the objectives of our criminal justice system, a judge who fails to ensure effective assistance of counsel is actually a negative actor working against the interests of justice and the rights of the accused. 7. Gitelson & Gitelson, supra note 6, at 9. 8. See U.S. CONST. amend. VI. 9. The U.S. Supreme Court recognized that "in our adversary system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him." Gideon v. Wainwright, 372 U.S. 335, 344 (1963 12. "The objective and sole justification of our law and courts being justice, a trial judge the time a federal district court judge, maintained that when a defense lawyer's ineffectiveness prejudices the accused's rights, "the adversary process has effectively ceased to function," 13 and the judge's responsibility for the administration of justice means that a judge "cannot be indifferent to events which diminish the quality of justice in his court." 14 In McMann v. Richardson, the U.S. Supreme Court recognized this duty to justice and the need for trial judges to ensure effective assistance of counsel: [W] e think the matter [as to whether defense counsel is providing adequate representation], for the most part, should be left to the good sense and discretion of the trial courts with the admonition that if the right to counsel guaranteed by the Constitution is to serve its purpose, defendants cannot be left to the mercies of the incompetent counsel, and that judges should strive to maintain proper standards of performance by attorneys who are representing defendants in criminal cases in their courts. 15 Several other federal and state courts have similarly recognized that in the face of ineffective assistance of counsel, trial judges have an obligation to protect the rights of accused and not sit by idly. 16 In reality, though, too many judges abdicate their duty to administer and do justice by failing to ensure that trial counsel is providing effective assistance of counsel. 17 This occurs when a trial judge fails to give proper attention to the issue of a defense lawyer's ineffectiveness whether raised by the defendant, a defense counsel overburdened by heavy caseloads, or through the judge's own observations and experiences with the lawyer's objectively unreasonable performance. 18 By neglecting instances of ineffective assistance of counsel at the trial level, 19 (1973) ; see also Schwarzer, supra note 13, at 634 (" [S] urveys indicate that judges rate the overall performance of around one-tenth of the lawyers appearing before them as less than adequate and prejudicial to their client's cause. . . . Because of the pressures of staggering case loads and limited resources, the criminal justice system frequently produces marginal performances by counsel." (footnote omitted)).
19. The phrases "trial level" or "trial" in this Article refer not just to the trial itself but to all right to counsel is left to courts through post-conviction proceedings. As I will discuss later, these post-conviction proceedings into ineffective assistance of counsel claims routinely excuse objectively substandard legal representation because of the requirement that the defendant must also prove prejudice. 20 As a result, we have a criminal justice system that officially excuses substandard legal representation in criminal cases when defense lawyers are ineffective because trial judges often do not ensure the rights of the accused.
In this Article, I contend that a trial judge needs to be committed to a duty to do justice by ensuring the accused's right to effective assistance of counsel. Instead of continuing to pigeon-hole ineffective assistance of counsel claims as a post-trial inquiry, there are some circumstances when a trial judge's duty to do justice requires an inquiry into whether defense counsel is providing effective assistance of counsel at the trial level. Part II analyzes resistance to recognizing ineffective assistance of counsel at the trial level and in post-conviction proceedings. 21 Part III examines the crisis in public defense and how case overloads and funding practices for public defense create disincentives to effective assistance of counsel.
22 Then, Part IV analyzes how the rights of the accused differ when the accused has a publicly provided lawyer compared to privately retained counsel. 23 Part V describes the situations that trigger a trial judge's duty to conduct an effective assistance of counsel hearing, 24 and Part VI recommends both the type of hearing and the standard the judge should apply in evaluating counsel's effectiveness. 25 Part VII concludes by arguing that to do justice a trial judge must ensure the accused's right to the effective assistance of counsel. 26 proceedings at the trial level, which include pretrial proceedings and defense preparations for trial or a plea. Pretrial proceedings and defense preparations include, but are not limited to: meeting with the client and communicating with the client regularly; investigating the case, including interviewing potential witnesses; conducting discovery; and researching applicable law to the offenses charged and possible defenses. As noted, trial level includes pleas, which are extremely important, because "criminal justice today is for the most part a system of pleas, not a system of trials. Ninety-seven percent of federal convictions and ninety-four percent of state convictions are the result of guilty pleas. Trial judges are often passive and either assume that the accused's lawyer is providing effective assistance of counsel, or simply do nothing in the face of obvious substandard representation. A few examples demonstrate that even when a trial judge faces obviously unprepared or inept defense counsel, some trial judges will not act to ensure that the defendant has effective assistance of counsel.
27
For example, James Fisher was convicted of first-degree murder and sentenced to death in Oklahoma. 28 The trial transcript shows that his court-appointed lawyer, E. Melvin Porter, had failed to conduct discovery prior to trial, 29 was ill-prepared, 30 inept, and disloyal to his client. 31 After reviewing the trial transcript, the Tenth Circuit Court of Appeals stated:
[T]he nature of the trial itself indicates a singular lack of preparation on Mr. Porter's part. The trial transcript reveals that throughout most of Mr. Porter's examination of witnesses, including his own client, he had no idea what answers he would receive to his questions and was not pursuing any particular strategy of defense.
32
The trial transcript also demonstrated that the defense lawyer "exhibited hostility to his client and sympathy and agreement with the prosecution in ways that put his actions directly at odds with his client's interests."
33
The Tenth Circuit's review of the trial record convinced it "beyond question that Mr. Porter's representation . . . was not objectively reasonable." 34 Although there were ample examples of poor defense lawyer performance in the trial record, 35 the trial judge did nothing to promote justice by protecting the defendant's right to effective assistance of counsel by intervening in some way when it was apparent, from the start of the trial, that Fisher's court-appointed lawyer was not prepared. Another example is the case of Moises Catalan, who, along with his brother, was convicted of aggravated assault in Texas. 37 Catalan and his brother originally had the same lawyer, Joe Montemayor, but on the day the case was set for trial, the judge appointed Catalan a new lawyer, Thomas Grett, due to the conflict presented by Montemayor's joint representation of Catalan and his brother. 38 Grett did not seek to continue the trial, but rather consulted with Catalan and Montemayor for less than an hour, did no investigation, and relied on the decisions of Catalan's brother's lawyer, Montemayor, during the trial. 39 In reviewing the trial record, the Fifth Circuit Court of Appeals noted that Grett had failed to request time to prepare for the case, which was guaranteed by statute to be at least ten days, 40 and Grett was therefore unable to introduce evidence favorable to Catalan. 41 The Fifth Circuit stated, "Because of his reliance and ignorance of the facts of the case, Grett did not impeach the victim on cross examination with prior inconsistent testimony that Catalan was a mere bystander to the assault."
42 Even more important to the finding of ineffectiveness was Grett's reliance on Montemayor, whose conflict of interest had triggered his removal from representing Catalan. 43 The Texas state court denied Catalan postconviction relief, 44 but the Fifth Circuit affirmed the federal district court granting Catalan relief, finding it "a clear case of deficient performance and prejudice." 45 Given the circumstances of the trial, a reasonable person could conclude that a trial judge committed to protecting the rights of Catalan would not have permitted the trial to go forward in the first place when Grett was so unprepared and unfamiliar with his client's case. 46 Typically, a lawyer's poor performance at trial is overlooked on appeal as well due to the difficult standard of review. When the U.S. The Court proceeded to define prejudice as a reasonable probability that the lawyer's inadequate performance adversely affected the outcome of the case. 54 In other words, but for the defense lawyer's poor representation, it is likely that the defendant would not have been convicted.
In considering the lawyer's performance, the Court stated it is "highly deferential" to defense counsel. 55 In Donald Dripps has argued that due to the difficulty in meeting the Strickland standard for an ex post examination of defense counsel's effectiveness, trial courts should conduct "an ex ante inquiry into whether the defense is institutionally equipped to litigate as effectively as the prosecution." 64 Dripps calls this "an ex ante parity standard," and he suggests that it occur either in collateral civil proceedings challenging the effectiveness of the defense system as a whole, or in individual cases upon a pretrial motion asserting that the defendant cannot receive effective assistance of counsel due to deficiencies in the indigent defense system. 65 I agree that this is an alternative solution to the problem of the crisis in the public defense system, which I discuss in Part III of this Article.
III. THE CRISIS IN PUBLIC DEFENSE: CASE OVERLOADS AND DISINCENTIVES TO EFFECTIVE ASSISTANCE OF COUNSEL
Instead of continuing to relegate ineffective assistance of counsel claims to a post-trial inquiry only, there are circumstances when a trial judge's duty to justice requires an inquiry into whether defense counsel is providing effective assistance of counsel.
67 This is especially necessary when defense counsel is laboring under excessive caseloads and with few resources to provide effective assistance of counsel, and instead "practice triage as they attempt to represent more people than is humanly -and ethically -possible."
68
If the defense lawyer is a public defender, it is likely that she will have a caseload that far exceeds recommended caseload standards. 69 The ABA Standards for Criminal Justice cite to a maximum annual caseload of 150 felonies, or 400 misdemeanors, or 200 juvenile cases, or 200 mental commitments, or 25 appeals per attorney. 70 In courts across the United States, most defendants are represented by public defenders with convictions when the legal representation was objectively ineffective but not "ineffective" as a matter of law.
64 caseloads that are double or triple the recommended levels. 71 The high caseloads likely lead some public defenders to cut corners such as failing to investigate the facts and law of their cases thoroughly, foregoing filing important pretrial motions, neglecting to explain collateral consequences of conviction to clients considering plea bargains, and failing to prepare adequately for trials.
72
Disincentives to rendering effective assistance of counsel also plague public defense when there are appointed counsel who receive unrealistically low pay rates or provide public defense through low-bid or flat-rate public defense contracts.
73 Some lawyers taking public defense cases with low hourly rates or flat fees "are prioritizing speed in order to make representation more profitable," which includes "clients pleading to the offense charged."
74 As a result, low pay for appointed counsel and low-bid public defense contracts often lead to poor representation. 75. Wisconsin's hourly rate of forty dollars for appointed counsel and fixed-fee contracts for some public defense compromise the quality of legal assistance defendants receive. Id. at 5-13. Some states have prohibited low pay for appointed counsel and fixed fees contracting because they create financial conflicts of interest. Id. at 13. For example, the Idaho law that provides public defense contains a provision that prohibits contracts that "include any pricing structure that charges or pays a single fixed fee for the services and expenses of the attorney." IDAHO CODE § 19-859(4) (2014). A Michigan law establishes minimum standards to guarantee the right to counsel which states, in pertinent part, that "[e]conomic disincentives or incentives that impair defense counsel's ability to provide effective representation shall be avoided." MICH. COMP. LAWS § 780.991(2)(b) (2017). Ineffective assistance of counsel can also occur with privately retained defense counsel who are not sufficiently experienced, or who are only prepared to seek a plea bargain, sometimes to the offense charged, with little or no investigation and will not go to trial in the interest of maximizing the value of the fee they charged their clients. See Albert W. Alschuler, Personal Failure,
The problems with, and poor quality of, public defense are generally recognized, 76 even by top law enforcement officials. Former Attorney General Eric Holder observed:
As we all know, public defender programs are too many times underfunded. Too often, defenders carry huge caseloads that make it difficult, if not impossible, for them to fulfill their legal and ethical responsibilities to their clients. Lawyers buried under these caseloads often can't interview their clients properly, file appropriate motions, conduct fact investigations, or spare the time needed to ask and apply for additional grant funding. 77 The substandard lawyering taking place raises legal issues about the de facto denial of the right to counsel, and triggers concerns about judges and publicly provided lawyers abdicating their ethical responsibilities to the accused. It also raises questions about what responsibility a trial judge has, or should have, to ensure that the accused has competent representation.
As assumed, even after conviction, in every case. 81 When exonerations for all reasons, including DNA exonerations, are considered, there are more than 2120 documented cases of persons wrongfully convicted since 1989. 82 Rather than failing to take the accused's right to truly adequate and effective assistance of counsel, trial judges should recognize that they have an affirmative duty to do justice by assuring the accused's rights. This is especially necessary when the defendant is indigent and has no choice of counsel, as is discussed in the next Part. 83 
IV. HOW THE RIGHTS OF THE ACCUSED DIFFER: PUBLIC DEFENSE VERSUS PRIVATELY RETAINED COUNSEL

A. The Hobson's Choice Facing Indigent Defendants
Imagine a defendant facing charges for grand theft. At arraignment, the trial judge appoints a public defender to represent him. Well before the trial date, the defendant requests that he be permitted to represent himself because he believes his appointed public defender has too many other cases. Initially, the trial judge rules that the defendant may proceed pro se, but later reverses this ruling and appoints the same public defender. The judge also denies the defendant's repeated requests for the appointment of a lawyer other than the overburdened public defender. At trial, the judge requires the public defender to conduct the defense. The jury finds the defendant guilty as charged, and the judge sentences him to prison. The defendant appeals through the state court system, and both the court of appeals and state supreme court affirm that the defendant had no federal or state constitutional right to represent himself. The Supreme Court grants certiorari and rules that there is a constitutional right to conduct one's own defense.
The representation. 85 When questioned by the judge about why he wanted to represent himself, Faretta stated that "he did not want to be represented by the public defender because he believed that the office was 'very loaded down with . . . a heavy case load.'" 86 In other words, Faretta believed that the public defender's heavy caseload meant that he would not receive adequate representation and that he would be better off representing himself. 87 After the trial court imposed the public defender on him the second time, Faretta moved three times for the court to appoint a lawyer other than the overburdened public defender, and each time the court denied his motions. 88 Law students learn that Faretta stands for the proposition that the Sixth Amendment includes the right of self-representation, but it stands for something more. Faretta also stands for the proposition that if an indigent defendant raises concerns about the quality of his government provided lawyer with the court, the trial judge may give the defendant the same Hobson's choice Faretta was given: accept your appointed defense counsel no matter how overburdened or inadequate the lawyer may be, or effectively waive your Sixth Amendment right to counsel and assert your right to proceed pro se. 89 This choice can, and often does, mask the fact that the trial judge who does not examine the defendant's claims concerning the quality of defense counsel carefully is failing to ensure that the indigent defendant receives effective assistance of counsel guaranteed by Gideon.
B. The Unrestricted Choice for Defendants Who Can Pay
Now, imagine a defendant facing charges for conspiring to distribute more than 100 kilograms of marijuana. His family hires an attorney to represent him. After his arraignment, the defendant calls a second attorney in another state because of that attorney's reputation for being aggressive and successful. attorney, hires him, and the second attorney initially works with the first lawyer in representing the defendant. The defendant then fires his first lawyer, and the second lawyer, who is from out of state, files a motion with the court for admission pro hac vice (temporary admission) to represent the defendant. The trial judge denies the motion without comment. A month later, the second lawyer again files a motion for admission pro hac vice to represent the defendant, and the trial judge again denies the motion without comment. The defendant's first lawyer withdraws from representing the defendant, and the defendant hires another lawyer already admitted to practice before the court. On the first day of trial, defendant's chosen lawyer, the second lawyer, again seeks admission to represent the defendant and the trial court denies his third request. The trial judge also prohibits the second lawyer from assisting the defendant's more recently retained lawyer during the trial. Defendant is convicted, he appeals, and the court of appeals reverses his conviction holding: "A non-indigent criminal defendant's Sixth Amendment rights encompass the right to be represented by the attorney selected by the defendant." 90 The Court grants the government's certiorari request, and the Court affirms the court of appeals and rules in favor of the defendant.
The defendant was Cuauhtemoc Gonzalez-Lopez, and the Supreme Court case recognizing that the Sixth Amendment guarantees the right to hire counsel of one's choice is United States v. Gonzalez-Lopez. 91 In affirming the Eighth Circuit's decision to reverse Gonzalez-Lopez's conviction, the Court explained that the right to hire counsel of one's choice is "regarded as the root meaning of the [Sixth Amendment's] constitutional guarantee." 92 The Court additionally held that if the Sixth Amendment right to hire counsel of one's choice is denied erroneously, no showing of prejudice is required to trigger reversal even if the defendant has been ably represented at trial. 93 In other words, the twopart Strickland test for analyzing ineffective assistance of counsel claims is not applicable, and the issue is viewed similar to a complete denial of the Sixth Amendment right to counsel. 
C. Differences in the Right to Counsel Based on Ability to Pay
Legal rights in the United States often depend upon the amount of money one has, 95 and Gonzalez-Lopez and Faretta demonstrate that this is especially true when it comes to the Sixth Amendment right to counsel. 96 In contrast to the limited rights of indigent defendants who must accept the lawyer assigned to them, defendants who can retain defense counsel have more expansive rights. 97 When the accused can pay, the U.S. Supreme Court protects one's right to choose her own lawyer, and instructs the trial judge that denying the defendant's right to counsel of choice is reversible error even if another lawyer provided effective representation to the defendant: "Where the right to be assisted by counsel of one's choice is wrongfully denied, therefore, it is unnecessary to conduct an ineffectiveness or prejudice inquiry to establish a Sixth Amendment violation."
98 Such a denial results in structural error, which not only relieves the defendant of the burden of proving ineffectiveness of the lawyer who represented him but also is not subject to harmless-error analysis. Due to the inability to afford lawyers, one or both parties in more than two-thirds of civil cases represent themselves. Martha Bergmark, We Don't Need Fewer Lawyers. We Need Cheaper Ones., WASH. POST (June 2, 2015), https://www.washingtonpost.com/posteverything/wp/2015/06/02/wedont-need-fewer-lawyers-we-need-cheaper-ones/?utm_term=.63e62048753d. "Many people suffer crushing losses in court not because they've done something wrong, but simply because they don't have legal help." Id.
In Powell v. Alabama, the Court recognized the critical importance of defense counsel in criminal cases and explained:
Even the intelligent and educated layman has small and sometimes no skill in the science of law. If charged with crime, he is incapable, generally, of determining for himself whether the indictment is good or bad. He is unfamiliar with the rules of evidence. . . . He lacks both the skill and knowledge adequately to prepare his defense, even though he have a perfect one. He requires the guiding hand of counsel at every step in the proceedings against him. Without it, though he be not guilty, he faces the danger of conviction because he does not know how to establish his innocence. Courts privilege defendants with the ability to retain counsel in additional ways. When a defendant who has retained counsel is unhappy with her lawyer's performance, the defendant is able to fire her first lawyer and hire a new lawyer without the court's approval as long as the new lawyer is admitted to practice before the court and the change in lawyers will not cause a delay. 100 If a defendant who has retained counsel experiences a breakdown in the relationship and a loss of trust, the defendant is able to hire a new lawyer that she can trust without any court intrusion.
101
The opposite is true if the defendant is among the approximately eighty percent of criminal defendants who must rely upon public defenders or other assigned counsel for legal representation. 102 If an indigent defendant is unhappy with defense counsel provided by the government, usually there is little recourse. 103 When defense counsel and an indigent defendant are at odds and there is a breakdown in the basic client-attorney relationship, the Court has stated that the Sixth Amendment right to counsel does not guarantee a meaningful relationship between the accused and counsel. 104 Additionally, the Court has stated that an indigent defendant cannot "insist on representation by a person who is not a member of the bar, or demand that a court honor his waiver of conflict-free representation." 105 The 100. See id. at 151-52. 101. A defendant may replace retained counsel without a judge interfering in the decision as long as the lawyer is admitted to practice before the court, or capable of being admitted to practice, and hiring a new lawyer does not delay the trial. See id.
102. This estimate is based upon a study that found public defenders and assigned counsel representing 82% and 15% respectively, of state felony cases in the 100 most populous counties in the United States. 103. If the defendant is represented by a public defender, the public defender service may consider a request to provide a substitute public defender if there is a breakdown in the relationship between the defendant and the original public defender. If the public defender service does not provide substitute counsel, the defendant either accepts the originally assigned lawyer or must ask the trial judge to provide substitute counsel. This is because the Court has held that there is no Sixth Amendment guarantee to a "'meaningful relationship' between an accused and his counsel," Morris v. Slappy, 461 U.S. 1, 14 (1983), and "the trial court . . . has almost complete discretion regarding whether to grant a request for new counsel," Hashimoto, supra note 87, at 465 n.152.
104. Morris, 461 U.S. at 13-14. 105. Gonzalez-Lopez, 548 U.S. at 152.
defendant may ask for substitute counsel, but the Court has stated that "a defendant may not insist on representation by an attorney he cannot afford." 106 If the trial judge denies the request for new counsel, the indigent defendant is usually in a take it or leave it situation, like Anthony Faretta, when it comes to defense counsel-take the defense lawyer you have and go to trial, or give up your right to counsel and represent yourself.
V. THE DUTY TO CONDUCT AN EFFECTIVE ASSISTANCE OF COUNSEL HEARING
The right to the effective assistance of counsel is the cornerstone of a fair and just criminal trial or plea, and necessary for the accused to receive due process. Thus, a trial judge has an obligation, even on her own initiative, to inquire into the effectiveness of defense counsel when there is reason to do so. 107 The fact that a criminal trial is an adversary proceeding does not relieve the trial judge of this obligation.
108 A trial judge cannot be an effective arbiter of the trial process if the trial or plea itself is not fair due to the ineffectiveness of counsel.
109
There are three distinct, but at times overlapping, situations that should prompt a trial judge to conduct a pre-trial inquiry into whether counsel for the accused is providing effective assistance of counsel. 110 First, and foremost, a pre-trial inquiry should be triggered whenever the defendant requests substitute counsel and complains to the court about defense counsel. 111 Second, a pretrial inquiry should be required whenever caseloads of defense counsel are so excessive that the caseload undermines defense counsel's ability to provide effective assistance of counsel to the accused. 112 This may be triggered either by defense counsel raising the issue, or when the issue of excessive caseloads in a jurisdiction is otherwise known to the trial judge. 113 Third, there may be times when defense counsel performance appears to be so deficient that it triggers a judge's inquiry into whether the lawyer is providing effective assistance of counsel to the accused.
114
In each of these instances, the trial judge is apprised of the fact that the defendant's Sixth Amendment right to effective assistance of counsel may be in jeopardy. As discussed previously, 115 in McMann v. Richardson, the Supreme Court recognized that a trial judge has an affirmative obligation not to leave the defendant "to the mercies of the incompetent counsel."
116 Protecting the right to counsel requires a trial judge to inquire into the possible threat to a defendant's right to effective assistance of counsel.
117
A. Defendant's Request for Substitute Counsel
In recent years, there has been some investigation into defendants who choose to represent themselves rather than be represented by a publicly provided lawyer. 118 Researchers have found that comprehensive data is lacking. 119 There are, however, two studies that provide some insight into pro se defendants. One, by Erica Hashimoto, is an empirical study into pro se defendants in federal and state courts in which she includes an examination of the reasons why some defendants choose to represent themselves. 120 Another empirical study, by Jona Goldschmidt and Don Stemen, focuses on pro se defendants in federal courts and examines trends in pro se representation.
121
Due to limitations in the data, it is hard to say exactly how many defendants choose to represent themselves, especially in state courts. 121. See, e.g., Goldschmidt & Stemen, supra note 119, at 84 ("Anyone working in the area of research into pro se litigation knows that court data regarding the phenomenon is scant."). State court administrator offices do not report data on criminal pro se processing. Id. at 84-85. The databases that do exist usually have high rates of missing data. Hashimoto, supra note 87, at 441-46.
122. Hashimoto explains that the state court database contains data on only a fraction of criminal cases, and that fraction is not necessarily a representative fraction of felony cases in state courts. Hashimoto, supra note 87, at 442 n.82. The state court database is comprised of a sampling of cases from the seventy-five most populous counties, which excludes information on cases in
In federal courts, Goldschmidt and Stemen found felony pro se representation at a rate of more than 1 in 100 defendants in Georgia, 123 and nearly 1 in 100 in Louisiana and Oklahoma. 124 Hashimoto reported a lower overall rate of pro se representation in federal and state courts, and found that somewhere between 1 in 200 and 1 in 300 felony defendants choose to represent themselves. 125 An earlier Department of Justice Study found that in state courts, sampled felony defendants proceeded pro se at the rate of nearly 1 in 50 in the early 1990s.
126
While the overall rate of defendants charged who proceed pro se appears to be relatively low in most instances, it appears magnified when viewed compared to the number of defendants who go to trial. Hashimoto found that approximately sixty-six percent of the federal felony pro se defendants went to trial, either before a judge or jury, 127 compared to the estimated overall rate of three percent of all federal defendants going to trial.
128
Hashimoto's analysis of available data also dispels a popular belief held by many judges, defense lawyers, and prosecutors that defendants who proceed pro se have some type of mental illness. 129 She notes that one commentator who has written about pro se defendants begins his article "with the adage that 'he who represents himself has a fool for a client,'" and assumes, without any empirical evidence, "that people who represent themselves are either deeply misguided or mentally ill." 130 In more rural counties. Id. 123. The frequency of federal felony defendants proceeding pro se in Georgia was 1.4% during the period studied, 1996-2011. Goldschmidt & Stemen, supra note 119, at 96 tbl.5.
124. Federal felony defendants proceeded pro se in Louisiana and Oklahoma at the rate of 0.8% during 1996-2011. Id.
125. Hashimoto calculated the rate of self-representation in felony cases to be approximately 0.5% to 0.3%. Hashimoto, supra note 87, at 447.
126. The study analyzed data concerning type of counsel for felony defendants in state courts from the seventy-five largest counties in 1992, and found that 1.7% of defendants proceeded pro se. HARLOW, supra note 102, at 5 tbl. 483, 485 (1996) ). Hashimoto is referring to an article by John F. Decker, which argues that many defendants proceeding pro se are foolish or "so totally out of touch with reality that they believe they can do it all themselves." Decker, supra, at 487. contrast to this belief held by many in the criminal justice system, 131 Hashimoto's analysis of the empirical evidence that does exist demonstrates that "the vast majority of felony pro se defendants in federal court do not exhibit overt signs of mental illness." 132 The lack of data prevented Hashimoto from drawing any conclusions about defendants in state courts, but there are also no data to suggest that defendants in state courts would exhibit any more or fewer signs of mental illness.
133
Although there were insufficient data to determine the reasons why felony defendants in state courts proceeded pro se, Hashimoto found that approximately half of the federal felony defendants who proceeded pro se did so only after asking the court to appoint new counsel. 134 She states that "the data suggest that at least some defendants who represent themselves do so because of dissatisfaction with counsel."
135 Federal felony defendants with court-appointed counsel were also more likely to terminate their court-appointed lawyers and to proceed pro se than federal felony defendants on the whole. 136 After analyzing the available data, Hashimoto concluded:
Because indigent defendants with court-appointed counsel are the very people who are at risk of being confronted with choosing between inept counsel and self-representation, the fact that pro se defendants are more likely to be indigent tends to support the argument that defendants choose to represent themselves because of concerns about court-appointed counsel.
137
Rather than assuming defendants expressing dissatisfaction with their appointed counsel is rooted in some form of mental illness or is misguided, trial judges should take these complaints more seriously. As discussed previously, problems with public defense are well-known. 138 131. See Hashimoto, supra note 87, at 434-35. 132. Id. at 428. Hashimoto found that of the more than 200 felony pro se defendants in federal court whose cases she reviewed for her article, judges ordered competency exams in just over twenty percent of the cases. Id. She explains that a federal district court judge will usually order a competency evaluation when a defendant manifests a sign of mental illness. Id. She concludes that the fact that no such examinations were ordered in close to eighty percent of cases "strongly suggests that the vast majority of these defendants did not exhibit signs of mental illness." Id. By taking requests for substitute counsel and other complaints about publicly provided counsel seriously, trial judges will be fulfilling their duty to do justice. The type of inquiry they should conduct, as well as the standards for determining ineffective assistance of counsel prior to plea or trial, are discussed later in this Article.
139
B. Excessive Caseloads
Defense counsel carrying an excessive caseload can also trigger a judge's duty to inquire into whether the lawyer is providing effective assistance of counsel. 140 The issue of excessive caseload may be raised by the lawyer or public defender office, or it may be raised by a judge who is aware that the caseloads of public defenders, appointed counsel, or lawyers with public defense contracts exceed acceptable caseload limits.
141 When a lawyer is overburdened by excessive caseloads, the lawyer will not have the time to represent a client effectively as required by the Sixth Amendment.
142
Excessive caseloads also trigger ethical concerns. In every jurisdiction, a lawyer is expected to provide competent representation.
143
The ethics rules also provide that "[a] lawyer's work load must be controlled so that each matter can be handled competently."
144 When a lawyer has so many clients that her "representation of one or more clients will be materially limited by the lawyer's responsibilities to another client," a conflict of interest exists.
145
The issue of excessive caseloads is so acute that the ABA Standing Committee on Ethics and Professional Responsibility recognized the problem and issued an ethics opinion addressing the responsibilities of defense lawyers with excessive caseloads. 146 The opinion includes language stating: "If a lawyer believes that her workload is such that she is unable to meet the basic ethical obligations required of her in the 149 An Assistant Public Defender, Jay Kolsky, assigned to represent Antoine Bowens, sought to withdraw from the case due to his excessive caseload of 164 pending felonies. 150 Bowens was "facing a first-degree felony charge" and a potential "life sentence as a habitual offender." 151 The trial court found:
Kolsky had been able to do virtually nothing in preparation of Bowens' defense, had not obtained a list of defense witnesses from Bowens, had not taken any depositions, had not visited the scene of the alleged crime, had not looked for defense witnesses or interviewed any, had not prepared a mitigation package, had not filed any motions, and had to request a continuance at the calendar call.
152
There was also expert testimony that the excessive caseload leading to Kolsky's inability to represent Bowens properly was prejudicing Bowens, and the trial court found that Bowens's constitutional rights had been prejudiced and granted Kolsky's motion to withdraw. 153 An earlier example of a trial judge considering the issue of the effect of excessive caseloads on a defendant's constitutional rights led to the Louisiana Supreme Court decision, State v. Peart.
154 An Orleans Parish trial court appointed Rick Teissier, one of two public defenders in Orleans Parish, to represent Leonard Peart on the charges of armed robbery, aggravated rape, aggravated burglary, and attempted armed robbery. 155 Tessier filed a motion seeking relief due to his excessive caseload. 156 The trial court held a hearing, and at the hearing the court found that "between January 1 and August 418 defendants. Of these, he entered 130 guilty pleas at arraignment. He had at least one serious case set for trial for every trial date during that period." 157 The Louisiana Supreme Court found that, due to excessive caseloads and lack of support for Teissier and the other public defender in Orleans Parish, clients of the public defenders were "generally not provided with the effective assistance of counsel."
158 As a remedy, the court created a rebuttable presumption that indigent defendants were not receiving effective assistance of counsel, and required the state to prove that defense counsel was effective before that judge could permit a case to proceed to trial.
159
When a publicly provided defense lawyer raises the issue of excessive caseload either preventing the lawyer from taking on a new case assignment or negatively affecting the representation of a current client, a trial judge's duty to do justice requires the trial judge to consider the claims seriously, hold a hearing, and determine whether the defendant is entitled to relief. 160 If the representation has not yet begun, the relief may be permitting the defense lawyer to decline taking the case. 161 If the representation has already begun, the relief may be permitting the lawyer to withdraw and to appoint another lawyer with a manageable caseload who is able to represent all clients effectively.
162
C. Judge's Own Inquiry Based on Ineffective Representation Prior to Trial
At times, the poor performance of a defense lawyer may trigger a judge to conduct an inquiry of defense counsel to ensure that the accused has effective assistance of counsel. 163 Such an inquiry by the judge acting on her own initiative and not responding to a complaint by the defendant, or by the request of an overburdened defense lawyer, should be rare, but there are times when such an inquiry will be necessary. 164. See Schwarzer, supra note 13, at 639 ("When it appears in the course of litigation that a lawyer's performance is falling short, it should be the trial judge's responsibility, as the person responsible for the manner in which justice is administered in his court, to take appropriate action.").
murder. 165 At a pretrial hearing approximately a month before the scheduled trial date, the judge became concerned when the defense counsel "didn't understand what was meant by certain legal terms and concepts," and gave incorrect answers to questions about various evidentiary and procedural matters such as the admissibility of various types of evidence and presenting an alibi defense. 166 The trial judge also found that the defense lawyer had not met with her client. 167 The judge cited to several Wisconsin ethics rules including lack of competence, failing to represent her client diligently, and failing to communicate with him. 168 In the face of such poor performance, the trial judge found the lawyer "grossly incompetent" and removed the lawyer from the case. 169 As the case from Wisconsin demonstrates, there are times when a trial judge committed to doing justice should intervene and remove defense counsel who is not providing effective assistance. The Third Circuit Court of Appeals concluded that a trial judge should intervene when there is "gross incompetence or faithlessness of counsel as should be apparent to the trial judge," 170 and the District of Columbia Court of Appeals has stated "that, the trial court also has the duty to ensure that the assistance thereby rendered to an accused comports with at least the minimum level of competence consistent with our standards of the fair administration of justice." 171 When faced with obvious evidence of ineffective assistance of counsel, a judge's duty to do justice should trigger an inquiry.
At the same time that there may be instances when a trial judge should intervene sua sponte; it should only occur when the record is sufficient to demonstrate that the trial counsel is not providing effective assistance of counsel. There is a history of some trial judges who use their discretion to intervene to penalize a lawyer the judge does not like, to influence the verdict, or perhaps to undermine the defense lawyer's relationship with the client. 172 Bennett Gershman has discussed how some trial judges can, and do, use the judge's broad discretion to administer justice to interfere with effective assistance of counsel. 173 Gershman cites to several cases where trial judges have impaired the ability of defense counsel to represent their clients effectively by hindering the defense through actions such as restricting examination of the defendant, limiting the number of witnesses the defense can call, limiting defense counsel's access to witnesses, imposing time limits on the defendant's direct testimony, taking over the examination of witnesses, demeaning defense counsel before the jury, and interfering with the defendant's ability to consult with counsel. 174 By requiring a trial judge to make a record of the defense counsel's ineffectiveness, a similar misuse of a judge's discretion to administer justice is unlikely to occur when it comes to requiring effective assistance of counsel.
175 As stated at the outset, I anticipate that most interventions by trial judges will be triggered by defendants' complaints or overburdened defense counsel raising the issue of ineffective assistance of counsel with the court.
176
Another possible way to help ensure that the inquiry into ineffectiveness of counsel initiated by a trial judge is handled fairly would be to have a different trial judge review the record and conduct the hearing. A different judge could be requested by the original trial judge recusing herself on this issue, a request by the defendant, or a request by defense counsel. 177 Using a second judge would be similar to the procedure used in contempt hearings where a judge's impartiality might objectively be questioned. 178 Another analog is the federal recusal law, which requires a federal judge to "disqualify himself in any proceeding in which his impartiality might reasonably be questioned."
179
In considering the federal law, the Supreme Court stated that "what matters is not the reality of bias or prejudice but its appearance." 180 In an abundance of caution, a trial judge who is confronted with a defense 173 
A. Nature of the Hearing
A trial judge has a great deal of discretion in considering a defendant's request for substitute counsel prior to trial. State and federal courts use an abuse of discretion standard, 184 which means that a trial judge's decision to deny a request for substitute counsel will not be reversed unless it was arbitrary or capricious or exceeds the bound of law or reason. 185 Having such broad discretion, some trial judges give complaints about appointed counsel short shrift and deny an indigent defendant's request for substitute counsel without making a serious inquiry into the complaints. 185. See, e.g., State v. Jasper, 8 P.3d 708, 711-12 (Kan. 2000) (upholding the trial court's decision denying substitution of counsel and explaining abuse of discretion as follows: "Judicial discretion is abused when judicial action is arbitrary, fanciful, or unreasonable, which is another way of saying that discretion is abused only when no reasonable person would take the view adopted by the trial court").
186. Simply listening to the defendant's request, has been found to be sufficient. See, e.g., State v. Smith, 123 P.3d 261, 267 (Or. 2005) (holding that a trial court does not have "an affirmative suggest ineffective assistance, to conduct an inquiry sufficient to ascertain whether counsel is in fact rendering effective assistance." . . . . Second, if "a defendant states facts sufficient to raise a question about counsel's effectiveness," the trial court has a duty to "question counsel as necessary to ascertain their veracity." . . . . Third, the trial court has the duty to "make a record sufficient to show the nature of [a defendant]'s grievances and the court's response to them." . . . . Fourth, the trial court must "allow the defendant to express any specific complaints about the attorney and the attorney [is] to respond accordingly." 195 The Marsden Hearing requirements demonstrate that for a hearing to be meaningful it has to be sufficient for the trial judge to make a well-reasoned and informed decision whether to request a change of counsel, and a sufficient record has to be developed so that the decision may be reviewed on appeal. 196 States that do not have similar, clearly defined expectations for trial judges considering motions for substitution of counsel should adopt a protocol similar to the Marsden Hearing in order to guarantee fundamental due process for the accused. Without an opportunity to state for the record the reasons for a request for new counsel, and without defense counsel having the opportunity to respond, a defendant's request is not given serious consideration.
Similarly, when defense counsel raises with the court an issue about counsel's ability to provide effective assistance of counsel, or when the court itself raises this concern, a hearing similar to a Marsden Hearing should take place. It is essential for the trial judge to consider the issues raised thoroughly and completely, and the trial judge must make a good record to support whatever decision is made.
B. Standard to Apply
When an issue of adequacy of counsel is raised at the trial level, the trial judge should consider the claim of ineffectiveness as a basic denial of counsel under Gideon, and not ineffectiveness of counsel under Strickland, which would first require conviction. 197 The basic denial of approach, the Florida Supreme Court agreed with the Louisiana Supreme Court's reasoning that "this approach furthers judicial economy, protects defendants' constitutional rights, and preserves the integrity of the trial process." 220 VII. CONCLUSION
The U.S. Supreme Court's jurisprudence concerning the rights of indigent defendants, which makes it clear that they do not have the right either to choose their lawyer, or to a meaningful relationship with their assigned lawyers, 221 fosters presumptions against taking effective assistance of counsel seriously, especially when concerns are voiced by indigent defendants prior to trial. It also leads trial judges to accept excessive caseloads on the part of public provided counsel, even when those excessive caseloads undermine a lawyer's ability to provide effective, ethical representation to each client. By failing to take a defendant's right to effective assistance of counsel seriously, a trial judge also fails to discharge the judge's duty to do justice and denies the accused's right to a fair trial.
More than forty years ago, Chief Judge Bazelon articulated the best argument for trial judges to become actively involved in ensuring effective assistance of counsel:
The real battle for equal justice, however, must be waged in the trenches of the trial courts. Although reversing criminal convictions can have a significant deterrent effect, an appellate court necessarily depends upon the trial courts to implement the standards it announces. No amount of rhetoric from appellate courts can assure indigent defendants effective representation unless trial judges-and ultimately defense counsel themselves-fulfill their responsibilities.
222
Although the current state of the law does not guarantee an indigent defendant choice of counsel, it still promises every defendant effective assistance of counsel. 223 As Chief Judge Bazelon argued, our society can come closer to fulfilling that obligation if each trial judge takes the accused's rights seriously and fulfills the judge's duty to do justice by ensuring the accused's right to the effective assistance of counsel. 
